
PRESENTATION*ON*EMIR**
!
Part!2:!Legal!Framework!
ViiP!Deelnetwerk!8!!
2!June!2014!
!
!
Nicole!Ba>st!
Wendy!Fruy>er!!

KEIJZER & CIE 
A         D           V          O          C          A          T         E         N�
�

�






*
*
AGENDA*

Part*1:*EMIR*regula7on*by*Wendy*Fruy7er*of*Towers*Watson*
!  Introduc>on!to!EMIR!

!  Which!en>>es!are!covered!by!the!provisions!of!EMIR?!

!  Timelines!EMIR!

!

Part*2:*Legal*Framework*by*Nicole*Ba7st*of*Keijzer*&*Cie*advocaten*
!  The!impact!of!EMIR!

!  Key!obliga>ons!under!EMIR!

!  How!will!Clearing!change!OTC!Deriva>ves!Trading?!

!  How!does!neRng!work?!

!  Typical!OTC!Deriva>ves!Documenta>on!in!a!bilateral!situa>on!

!  Principal!to!principal!model!(Europe)!

!  Agency!Model!

!  Points!to!consider!in!legal!documenta>on!process!

!  Ques>ons!

!

Part*3:*Impact*of*EMIR*on*risks*and*liquidity*management*by*Wendy*Fruy7er*of*Towers*Watson*
!  Central!clearing!

!  Segrega>on!

!  Portability!

!  Margin!requirements!

!  Liquidity!management!

!  Ques>ons!
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THE*IMPACT*OF*EMIR*

EMIR!

PENSION!FUNDS!

CORPORATES!

CREDIT!
INSTITUTIONS!

INVESTMENT!
FUNDS!

INVESTMENT!
FIRMS!

INSURANCE!
COMPANIES!

OTHER!EU!
UNDERTAKINGS!
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KEY*OBLIGATIONS*UNDER*EMIR*

!
!  Clearing!through!CCP,!unless!exemp>on!

!

! Mandatory!bilateral!margining!for!non^clearable!deriva>ves!

!

!  Repor>ng!to!a!regulated!trade!repository!of!all!(OTC!and!on!exchange!traded)!
deriva>ves!trades!

!

!  Risk!mi>ga>on!
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HOW*WILL*CLEARING*CHANGE*OTC*DERIVATIVES*TRADING?*

BILATERAL* CENTRALLY*CLEARED*
!!

Counterparty!
(Party!A)!

Customer!
(Party!B)!

Central!
Clearing!Party!

(CCP)!

Counterparty!
(Party!A)!

Customer!
(Party!B)!
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PARTY!B!

PARTY!C!!

BILATERAL*
TRANSACTIONS*
WITHOUT*NETTING*
ARRANGEMENTS*

1!

PARTY!A!

PARTY!D!
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PARTY!A! PARTY!B!

PARTY!D! PARTY!C!

3!

2!

1!
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BILATERAL*
TRANSACTIONS*WITH*
NETTING*
ARRANGEMENTS*

HOW*DOES*NETTING*WORK?*



MULTILATERAL*
NETTING*
THROUGH*CCP*

!

CCP!

PARTY!A! PARTY!B!

PARTY!C!PARTY!D!

7! 8!
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HOW*DOES*NETTING*WORK*(CONT’D)?*



ISDA!Master!
Agreement!
(1992/2002)!

ISDA!Schedule!!

Confirma>on!

Credit!Support!Annex!!

Relevant!Defini>ons/!
Supplements!

TYPICAL*OTC*DERIVATIVES*DOCUMENTATION*IN*A*BILATERAL*SITUATION*

Documenta>on!
entered!into!
between!!
Party!A!&!!
Party!B!
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Central!
Clearing!Party!

(CCP)!

Customer! Counterparty!

Clearing!
Member!(CM)!

C!Clearing!
House!Rules!

IISDA,!CSA!&!!
ISDA/FIA!Client!Cleared!

OTC!deriva>ves!!
Addendum!&!Annex!!

ISDA!Master!&!!CSA!&!!
ISDA/FIA!European!
cleared!deriva>ves!

execu>on!Agreement!
!

Security!
Arrangement!

PRINCIPAL*TO*PRINCIPAL*MODEL*(EUROPE)*
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Indirect!
Customer!

Clearing!
Member!(CM)!

Security!
Arrangement!

Security!
Arrangement!

IISDA,!CSA!&!ISDA/
FIA!Client!Cleared!
OTC!deriva>ves!!
Addendum!&!

Annex!



Central!
Clearing!Party!

(CCP)!

Customer!

Counterparty!

Futures!
Clearing!

Member!(FCM)!

C!Clearing!hou!
rules!

C!Clearing!House!Rules!

IFutures!Account!
Agreement!!&!
!FIA/ISDA!Client!

Cleared!OTC!Derivates!
Addendem!&!Annex!

FIA/ISDA!European!Cleared!
Deriva>ves!Execu>on!

Agreement!

Give^up!
Agreement!
or!Annex!to!
Execu>on!
Agreement!

Security!
Arrangement/!
or!Statutory!
Segrega>on!
Rules!(US)!

10!

Indirect!
Customer!

!
AGENCY*MODEL*
!



!!
!  Is!the!Clearing!Member!a!member!of!the!relevant!CCP;!

!

!  The!clearing!rules!should!be!included!in!the!contractual!agreement!between!Clearing!
Member!and!Customer;!

!

!  Creditworthiness!of!the!Clearing!Member;!

!

!  Creditworthiness!of!Customers!of!the!Clearing!Member!(if!possible);!

!

! Margin!requirements/!excess!margin!requirements!of!the!Clearing!Member;!

!

!
POINTS*TO*CONSIDER*IN*LEGAL*DOCUMENTATION*PROCESS***
!
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!!
!

!  Legal!status!of!excess!margin/collateral;!

!  Asset!segrega>on!of!the!Clearing!Member!(separate!account/!omnibus!account);!

!  Asset!segrega>on!of!the!CCP!for!the!indirect!Client!of!the!CCP!(separate!account/!
omnibus!account);!

!  Informa>on!process!to!the!Client;!

!  Por>ng!process;!

!
POINTS*TO*CONSIDER*IN*LEGAL*DOCUMENTATION*PROCESS*(CONT’D)*
!
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* * *!
MORE*INFORMATION*:!
!
!
!
!
!
 
 
 
 
Nicole!Ba>st!
World!Trade!Center!!!
Strawinskylaan!53!
1077!XW!Amsterdam!
T:!020!6700895!
!
!
!
!
!
!
!
Disclaimer!
The!informa>on!contained!in!this!presenta>on!is!intended!merely!to!highlight!issues!and!not!be!comprehensive,!nor!to!provide!legal!advice.!Should!you!have!
any!ques>ons!on!issues!reported!here!or!any!other!issues,!please!contact!us.!Keijzer!&!Cie!has!no!obliga>on!to!update!this!presenta>on!in!the!event!that!any!
content,!opinion,!statement,!es>mate!or!projec>on!(collec>vely,!"informa>on")!changes!or!subsequently!becomes!inaccurate!and!Keijzer!&!Cie!makes!no!
warranty,!expressed!or!implied,!as!to!the!accuracy,!completeness!or!>meliness!of!any!informa>on!in!this!presenta>on,!and!shall!not!in!any!way!be!liable!to!any!
recipient!for!any!inaccuracies!or!omissions.!
!
©!Keijzer!&!Cie!advocaten.!All!rights!reserved!2014.!!
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